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ADVISORY JURISDICTION 
F THE SUPREME COURT 

OF INDIA 


A reference is not to be returned unanswered It requires appropriate analysis, understanding and 
appreciation of the content or the issue on which doubt is expressed, keeping in view the concept of 
constitutional responsibility, juridical propriety and judicial discretion. 

- Supreme Court of India 
in Re: Special Reference No. 1 of 2012 on 27 September 2012 


This is general idea that the Judiciary, an 
important organ of the State, is supposed to deliver 
its decision in the case before it and interpret the law 
if there is any confusion/doubt or problem with any 
law or part of law. But in the present developed and 
welfare State, the Judiciary is doing a lot of things 
beyond traditional concepts. Judiciary, specially 
Indian Judiciary is Guardian of the Constitution of 
India, protector of little man, and the last option for 
every aggrieved person against the arbitrariness of 
the State, State agencies and others. The Judiciary, 
among other responsibilities, is assigned to advise 
the President of India, the Executive head, when the 
reference is made by him. In this paper, an attempt 
has been made to unearth the all aspects of advisory 
jurisdiction of the Supreme Court. 

International Perspective: 

For the purpose of our study when we see the 
international scenario on this issue, the scenario may 
be called as mixed. In some countries, the highest 
court is restricted to give any such type of advise to 
the other organs but on other hand some courts are 
authorized to render its opinion on request made by 
other organs. The International Court of Justice, in 
Chapter-IV (Art. 65-68) of the Statute of the 
International Court of Justice, is empowered to give 
an advisory opinion on any legal question at the 
request of whatever body may be authorized by or 
in accordance with the Charter of the United Nations 
to make such a request. There are many cases in 
which the International Court of Justice has given 
its advisory opinion like- Judgment No.2867 of the 
Administrative Tribunal of the International Labour 
Organization upon a Complaint Filed against the 
International Fund for Agricultural Development 


(2010), Legality of the Threat or Use of Nuclear 
Weapons (1995), Application for Review of Judgment 
No. 273 of the United Nations Administrative 
Tribunal (1981), Certain Expenses of the United 
Nations (1961), Conditions of Admission of a State 
to Membership in the United Nations (1947) etc. Like 
this, the Inter-American Court of Human Rights has 
also empowered. Exercising the power, this Court 
has also given advisory opinions in- Juridical 
Condition and Rights of the Undocumented 
Migrants, Advisory Opinion OC-18, September 17, 
2003; The Word "Laws" in Article 30 ofthe American 
Convention on Human Rights, Advisory Opinion 
OC-6/86, May 9,1986 etc. 

The Constitution of USA does not provide such 
type of power to the Supreme Court because such 
type of the power is inconsistent with the doctrine 
of separation of powers as it runs afoul of the 
independence and dignity that each branch enjoys. 
Article 3 of the USA Constitution restricts the 
advisory jurisdiction which says that the judicial 
power shall extend only to real cases and 
controversies ’in Law and Equity, arising under this 
Constitution'. Hence, the Supreme Court of USA is 
free from such type of responsibilities. 

Article 55 of the Constitution of Nauru provides 
that- 

The President or a Minister may, in accordance 
with the approval of the Cabinet, refer to the Supreme 
Court for its opinion any question concerning the 
interpretation or effect of any provision of this 
Constitution which has arisen or appears to the 
Cabinet likely to arise, and the Supreme Court shall 
pronounce in open court its opinion on the question. 

The Supreme Court Act of Canada in section 53 
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ieals about 'Referring certain questions for opinion' 
as under- 

53.(1) The Governor in Council may refer to the 
Court for hearing and consideration important 
questions of law or fact concerning 

(a) the interpretation of the Constitution Acts; 

(b) the constitutionality or interpretation of any 
federal or provincial legislation; 

(c) the appellate jurisdiction respecting 
educational matters, by the Constitution Act, 1867, 
or by any other Act or law vested in the Governor in 
Council; or 

(d) the powers of the Parliament of Canada, or 
of the legislatures of the provinces, or of the 
respective governments thereof, whether or not the 
particular power in question has been or is proposed 
to be exercised. 

(2) The Governor in Council may refer to the 
Court for hearing and consideration important 
questions of law or fact concerning any matter, 
whether or not in the opinion of the Court ejusdem 
generis with the enumerations contained in 
subsection (1), with reference to which the Governor 
in Council sees fit to submit any such question. 

(3) Any question concerning any of the matters 
mentioned in subsections (1) and (2), and referred to 
the Court by the Governor in Council, shall be 
conclusively deemed to be an important question. 

(4) Where a reference is made to the Court under 
subsection (1) or (2), it is the duty of the Court to 
hear and consider it and to answer each question so 
referred, and the Court shall certify to the Governor 
in Council, for his information, its opinion on each 
question, with the reasons for each answer, and the 
opinion shall be pronounced in like manner as in the 
case of a judgment on an appeal to the Court, and 
any judges who differ from the opinion of the majority 
shall in like manner certify their opinions and their 
reasons. 

(5) Where the question relates to the 
constitutional validity of any Act passed by the 
legislature of any province, or of any provision in 
any such Act, or in case, for any reason, the 
government of any province has any special interest 
in any such question, the attorney general of the 
province shall be notified of the hearing in order that 
the attorney general may be heard if he thinks fit. 

(6) The Court has power to direct that any 


person interested or, where there is a class of persons 
interested, any one or more persons as 
representatives of that class shall be notified of the 
hearing on any reference under this section, and those 
persons are entitled to be heard thereon. 

(7) The Court may, in its discretion, request any 
counsel to argue the case with respect to any interest 
that is affected and with respect to which counsel 
does not appear, and the reasonable expenses thereby 
occasioned may be paid by the Minister of Finance 
out of any moneys appropriated by Parliament for 
expenses of litigation. 

In furtherance of the above, Rules of the Supreme 
Court of Canada has also mentioned the procedure 
to be adopted in case of referring the questions by 
Governor in Rule 46 which says that ’a reference to 
the Court by the Governor in Council under section 
53 of the Act shall be commenced by notice of 
reference in Form 46 to which shall be attached a 
copy of the order in council authorizing the reference.' 

The Constitution of Kenya also provides 
advisory jurisdiction to the Supreme Court in Article 
163 (6) as under: 

The Supreme Court may give an advisory 
opinion at the request of the national government, 
any State organ, or any county government with 
respect to any matter concerning county government. 

In the Matter of Advisory Opinions of the Court 
under Article 163(3) of the Constitution, the Supreme 
Court of Kenya on 15th November 2011 set out certain 
guidelines for the exercise of the Supreme Court's 
Advisory-Opinion jurisdiction as- 

(i) For a reference to qualify for the Supreme 
Court's Advisory-Opinion discretion, it must fall 
within the four comers of Article 163(6): The question 
as to whether a matter is one falling under this Article 
will be determined by the Court on a case-by-case 
basis. 

(ii) The only parties that can make a request for 
an Advisory Opinion are the national government, a 
State organ, or county government. Any other person 
or institution may only be enjoined in the 
proceedings with leave of the Court, either as an 
intervener (interested party) or as amicus curiae. 

(iii) The Court will be hesitant to give an 
Advisory Opinion where the matter in respect of 
which the reference has been made is a subject of 
proceedings in a lower Court. However, where the 
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Court proceedings in question have been instituted 
after a request has been made to this Court for an 
Advisory Opinion, the Court may do so if satisfied 
that it is in the public interest. 

(iv) Where a reference has been made to the 
Court the subject matter of which is also pending in 
a lower Court, the Court may nonetheless render an 
Advisory Opinion if the applicant can demonstrate 
that the issue is of great public importance and 
requiring urgent resolution through an Advisory 
Opinion and that the matter in question would not 
be amenable to expeditious resolution through 
adversarial Court process. 

Advisory Jurisdiction in Indian Scenario: 

Before the present Constitution, the Government 
of India Act, 1935 had also empowered the Governor- 
General of India to consult the Federal Court in 
Section 213 as under: 

Power of Governor-General to consult Federal 
Courts: (1) If at any time it appears to the Governor- 
General that a question of law has arisen, or is likely 
to arise, which is of such a nature and of such public 
importance that it is expedient to obtain the opinion 
of the Federal Court upon it, he may [in his discretion] 
refer the question to that court for consideration, 
and the court may, after such hearing as they think 
fit, report to the Governor-General thereon. 

(2) No report shall be made under this section 
save in accordance with an opinion delivered in open 
court with the concurrence of a majority of the judges 
present at the hearing to the case, but nothing in 
this sub-section shall be deemed to prevent a judge 
who does not concur from delivering a dissenting 
opinion. 

In Constituent Assembly, ad hoc Committee on 
Supreme Court, on 21 July, 1947 submitted its report 
which was discussed at large and the Constituent 
Assembly concluded that 'it was considered 
expedient to confer advisory jurisdiction upon the 
Federal Court under the existing Constitution by 
Section 213 of the Act. Having given our best 
consideration to the arguments pros and cons, we 
feel that it will be on the whole better to continue 
this jurisdiction even under the new Constitution.' 
And thus, the present Constitution under Article 143 
provides as under: 

143. Power of President to consult Supreme 
Court. (1) If at any time it appears to the President 


that a question of law or fact has arisen, or is likely to 
arise, which is of such a nature and of such public 
importance that it is expedient to obtain the opinion 
of the Supreme Court upon it, he may refer the 
question to that Court for consideration and the 
Court may, after such hearing as it thinks fit, report 
to the President its opinion thereon. 

(2) The President may, notwithstanding 
anything in the proviso to article 131, refer a dispute 
of the kind mentioned in the said proviso to the 
Supreme Court for opinion and the Supreme Court 
shall, after such hearing as it thinks fit, report to the 
President its opinion thereon. 

A general reading of the abovementioned 
indicates that a question of law or fact, which is of 
public importance, has- 

• Arisen or 

• Likely to arise and 

• on that question obtaining the opinion of 
the Supreme Court is expedient 

In such circumstances, the President can refer 
that matter to the Supreme Court. It means, those 
questions also may be referred which are, in fact, not 
arisen but there are chances of arising. The procedure 
in this respect is contained in Part V of the Supreme 
Court Rules, 1966. Para 4 of Order XXXVII of the 
Rules provides that after the hearing of the reference 
under Article 143 of the Constitution, the Registrar 
shall transmit to the President the report of the Court 
thereon. 

The Supreme Court in Re: Special Reference No. 1 
of 2012 on 27 September 2012 said that bare reading 
at the Article would show that it is couched in broad 
terms. It is plain from the language of Article 143(1) 
that it is not necessary that the question on which 
the opinion of the Supreme Court is sought must 
have actually arisen. The President can make a 
reference under the said Article even at an anterior 
stage, namely, at the stage when the President is 
satisfied that the question is likely to arise. The 
satisfaction whether the question meets the pre¬ 
requisites of Article 143(1) is essentially a matter for 
the President to decide. 

The following is the list of important matters 
referred by President for the opinion of the Supreme 
Court- 

• Re: The Delhi Laws Act, 1912, the Ajmer- 

Merwara (Extension of Laws) Act, 1947 and The 
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Part C States (Laws) Act, 1950 [1951] S.C.R. 747 

• Re: Kerala Education Bill, 1957 in Reference 
Under Article 143(1) Of The Constitution of 
India [1959] S.C.R. 995 

• Re: The Berubari Union and Exchange of 
Enclaves Reference Under Article 143(1) of the 
Constitution of India [1960] 3 S.C.R. 250 

• Re: Special Reference No. 1 of 1964 (commonly 
referred to as "Keshav Singh”) [1965] 1 S.C.R. 
413 

• Re: Presidential Poll (1974) 2 SCC 33 

• Re: The Special Courts Bill, 1978 (1979) 1 SCC 
380 

• Re: Cauvery Water Disputes Tribunal 1993 Supp 
(1) SCC 96 (II) 

• Re: Special Reference No. 1 of 1998 (1998) 7 SCC 
739 

• Dr. M. Ismail Faruqui & Ors. v. Union of India & 
Ors. (1994)6 SCC 360 

• Re: Special Reference No. 1 of 2012 decided on 
27 September 2012 

Can Supreme Court refuse to give its advisory 
opinion to the President? 

Generally, the reference made by the Head of 
Executive of India i.e. President is given priority and 
Supreme Court cannot refuse in respect of those 
matters which are excluded from Supreme Court’s 
iirisdiction under the proviso to Art. 131. Proviso of 
Art. 131 says that 'the said jurisdiction [Original 
jurisdiction of the Supreme Court] shall not extend 
to a dispute arising out of any treaty, agreement, 
covenant, engagement, sanad or other similar 
instrument which, having been entered into or 
executed before the commencement of this 
Constitution, continues in operation after such 
commencement, or which provides that the said 
jurisdiction shall not extend to such a dispute.' It 
means the Supreme Court is bound to give its opinion 
in respect of those matters which are excluded from 
its original jurisdiction. But, in respect of Art. 143 (1), 
it is clear that the term 'may' empowers the Supreme 
Court not to be bound to give its opinion and 'the 
Court may refuse to express its opinion for strong, 
compelling and good reasons' as laid down in Re: 
Special Reference No. 1 of 2012 on 27 September 2012. 
In this matter the Court held that- 

(i) a reference should not be vague, general and 
undefined, 


(ii) this Court can go through the written briefs 
and arguments to narrow down the legal 
controversies, and 

(iii) when the question becomes unspecific and 
incomprehensible, the risk of returning the reference 
unanswered arises. 

Further, the Court observed that the only 
discretion this Court has is either to answer the 
reference or respectfully decline to send a report to 
the President. 

P.B. Gajendragadkar, C.J., in Re: Special 
Reference No.l of 1964 (commonly referred to as 
"Keshav Singh") [1965] 1 S.C.R. 413 speaking for 
the majority, held as follows: 

"... whereas in the case of reference made under 
Article 143 (2) it is the constitutional obligation of 
this Court to make a report on that reference 
embodying its advisory opinion, in a reference made 
under Article 143 (1) there is no such obligation. In 
dealing with this latter class of reference, it is open 
to this Court to consider whether it should make a 
report to the President giving its advisory opinion 
on the questions under reference." 

Federal Court in Re: Allocation of Lands and 
Buildings Situate in a Chief Commissioner's Province 
and in the matter of Reference by the Governor- 
General under S. 213, Government of India Act, 1935 
AIR (30) 1943 FC 13 said that even though the Court 
is within its authority to refuse to answer a question 
on a reference, it must be unwilling to exercise its 
power of refusal "except for good reasons." 

In Dr. M. Ismail Faruqui & Ors. v. Union of India 
& Ors. (1994) 6 SCC 360, the Supreme Court held that 
a reference may not be answered when the Court is 
not competent to decide the question which is based 
on expert evidence or is a political one. 

Is opinion given under Article 143 binding on 
lower courts? 

As contained in Article 141 of the Constitution 
that the law declared by the Supreme Court shall be 
binding on all courts within the territory of India. It 
means that the ratio of a case decided by Supreme 
Court is binding on all courts except Supreme Court. 
But when we see the matters referred by the 
President, it is not decided on merit. In a case, what 
type of interests of parties/advocates is there such 
type of things do not occur in referral matters. Then 
it is a natural question: Is opinion given by the 
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Supreme Court under Article 143 binding on lower 
courts? 

The Privy Council in Attorney-General for 
Ontario v. Attorney-General for Canada [1912] A.C. 
571,589 held that the opinions expressed by the Court 
in its advisory jurisdiction "will have no more effect 
than the opinions of the law officers". 

This question was put before Supreme Court at 
many times. 

In Re: The Special Courts Bill, 1978 (1979) 1 SCC 
380 the Court held that though it is always open to 
this Court to re-examine the question already decided 
by it and to over-rule, if necessary the view earlier 
taken by it insofar as all other courts in the territory 
of India are concerned they ought to be bound by 
the view expressed by this Court even in the exercise 
of its advisory jurisdiction under Article 143(1) of 
the Constitution. 

The High Court of Calcutta in Ram Kishore Sen 
v. Union of India 1966 SCR (1) 430 and the High 
Court of Gujarat in Chhabildas Mehta v. The 
Legislative Assembly, Gujarat State (1970) II Gujarat 
Law Reporter 729 have taken the view that the opinion 
rendered by the Supreme Court under Article 143 is 
law declared by it within the meaning of Article 141. 

In The Ahmedabad St. Xaviers College v. State 
of Gujarat and another 1975 SCR(l) 173 Justice A.N. 
Ray observed that even if the opinion given in the 
exercise of advisory jurisdiction may not be binding, 
it is entitled to great weight. It would be strange that 
a decision given by this Court on a question of law 
in a dispute between two private parties should be 
binding on all courts in this country but the advisory 
opinion should bind no one at all even if as in the 


instant case, it is given after issuing notice to all 
interested parties, after hearing everyone concerned 
who desired to be heard, and after a full consideratior 
of the questions raised in the reference. 

In Re: Cauvery Water Disputes Tribunal 1993 
Supp (1) SCC 96 (II) Court did not answer clearly anc 
observed that it has been held adjudicatively thai 
the advisory opinion is entitled to due weight and 
respect and normally it will be followed. Further, the 
Court said that 'we feel that the said view which holds 
the field today may usefully continue to do so till a 
more opportune time.' It is very much clear from this 
statement that Supreme Court is in favour of giving 
weight to the opinion given under Art. 143. 

Concluding Observations: 

The Indian Supreme Court, in exercise of its 
constitutional duties, has performed well. But few 
general questions come into mind- Has Judiciary gone 
beyond its jurisdiction? Is there any value of judicial 
creativity in the era where our leaders can change/ 
amend the law as per their uncontrolled ill-wish (Like 
amendments made in RTI Act and against judgmenl 
of Supreme Court regarding election of convicted/ 
imprisoned persons)? Has society benefitted anyhow 
with such function of the Judiciary? Does it not seem 
that, in exercise of this function, the Judiciary has 
become a consultative department of the 
government? 

Undoubtedly, such types of questions are 
natural but the experience of 62/63 years of role 
played by Supreme Court is evident that advisor) 
jurisdiction has helped a lot to the State. Specially ir 
those days where the Executive is not in conditior 
to decide the matter properly. 


(By Dr. P.K. Pandey, Assistant Professor of Law, Centre for Juridical Studies, Dibrugarh University, 

Dibrugarh Assam) 
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